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PETITION FOR RECONSIDERATION 

Cavalicr I c lcpho i ic  LLC (“Ca\’alier”), ptirsuanl to Sectioii I .  I08 of the Commission’s 

irtilcs. 47 C F R. I 106, respectllilly seeks reconsideration of the Memorrmdiim Opiiiioii cird 

O / - t / o -  issued i n  (his rnalter on December 12, 2003 Cavalier appreciates the extensive time and 

eflbrl h a t  the Bureau invested in 11s handliiig ofthis matter when the Virginia State Corporation 

Coiniiiission declined to do so. Norickless, Cavalier requests that the Bureau reconsider foul 

stpiirate aspcc~s of (t ic (UOBO’ 

/\c.ov (’9 This issue relates to the tcrms and conditions applicable to Verizon’s provision 

o f  ~i i iht i i idlcd loops Cavalier was concerned that Verizon was failing to provide true 4-wire 

loops in  certain cases, and was instead substituting 2-wire loops with a 4-wire interface. The 

I’ention of Cavalier Telephone LI .C I’ursuant to Section 252(e)(5) of the Communicatlons Act for 
I’rccmplioii u t  lhc Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection 
Dlsputsq rwth  Vcr17oii Virginia. Inc and for Arbilratioii, WC Docket NO 02-359, Me/tioraru/zu// opi/l/D// 
cuid Oitlrr (relcased December 12, 2003) (“MO&O”). 

‘The f a a  that  C a v a l i e r  i s  l imiting this Petition for reconsideration to these five issues does not 
inleaii t ha t  these are the only issties as to which Cavalier disagrees with the Bureau’s conclusions ‘l‘hese, 
IIULVCLCI. are the kcy issties wlicre Cavalicr both disagrees with the Bureau and believes that the standard 
hi wcLi i ig  recon\ideration tinder 47 (~ r R S I 106 113s becn met 

I 
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Btircau denied Cavalier’s rcquest that 4-wire loops be provided upon request based on the view 

tlial Veri/on would provide Cavalicr with 2-wire loops with a 4-wire interface under the same 

ciiciimstaiiccs that VeriLoii wotild provide i t s  own customers with this inferior arrangement 111 

fact, lioivc\er, while Vcrizon will indeed attempt to provide its customers with 2-wire loops 111 

x)iiic cases, i t  is Vcrizon’s practice Lo provide a 4-wire loop upon customer request. 

C’oiiscqticnlly, applying the Bureau’s own logic ~ that Cavalier is entitled to what Verizon 

~prn\  iclcs its retail c~istoiners lhc Burcati should have ordered Verizon to provide Cavalier with 

triiz 4 - n  ire loop5 on rcqucst 

/\siw (’?7//1/34 This ISSUC: relates to assuraiice of payment for services rendered under 

the cunlract Cavalicr had opposcd any  provision in the contract permitting either party to 

demand assurances of payment. However, the Bureau, relying largely on the Commission’s 

Depos// Policj, 3um77enr. includcd language rcgarding this issue. Unfortunately, that language 

only addresses the conditions under which Verizuti may demand assurances of payment froin 

Cuwtilier. Cavalier subinits h a t  if this provision is lo be included at all, then in fairness it  should 

bc ~ i i t i ~ t i a l  Vcrizon’s size and current inarket position is not assurance that i t  will not find itself 

iii fiiiaricial difticultics duriiis thc tcrm of the contract Moreover, Verizon has shown a 

wll in,uness i n  the past to abuse 11s market position by simply refusing to pay amounts due to 

Cavalier Ciivaliei- should be as eiititled as Veri7oii to demand reasonable assurance of payment, 

~ncltidiiig deposits i n  accordance w i t h  the Deposu Policy Sluternenl. i f  for whatever reason 

Vcri~oii fails lo  pay 11s bills on time 

AJUC C‘ZS This issue relales io limitations of liability. Cavalier requested language that 

would inakc clear that the contractual limitation of liability would not bar recovery of dainages 

occasioned by Verizoii conduct that violates the Cominunications Act The Bureau rejected that 
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laiigtiage Cavalier submits Lhat this conclusion is directly contrary to the language and purpose 

01'thc .Act. and to rcccnt Cominission precctlcnt Specifically, Sections 206 through 208 of the 

Act ei i t i l le  anyoiic daiiiaged by il carricr's violation of the Act to rccovery of the amount of those 

tlaiiiages 'The Coiiiniissioii, in i ts  C u / K o m / n  cascs, has held (correctly, given the text of the 

Imv) that Seclion 208 liability caii and does arise in  connection with at least some violations by 

iiiciiiiibciit carricrs o r  their obligations under Section 251(c) of the Act, as embodied in the terms 

of interconiiectioii agreements There is no obvious way to square the fact that the Act and 

Comniission precedent expressly providefur carrier liability for violations of Section 251(c) and 

associaled conkactual terms with a ruling that a contract purportedly entered into to comply with 

Section 251(c) must or should limit liability for such violations. The Bureau, therefore, should 

reconsidcr this ruling and include "claims of violation of the Communications Act" within the set 

oha i t e i - s  excluded lioin the contractual Iiiiiitation of liability 

/ , L \ I ~ C J  ( ' 2 7  This issue relales to charges lrom Cavalier to Verizon for Cavalier truck rolls 

occasioned hy  Verimii provisioning cwors The MO&O acknowledges that such problems 

occur, and have occurred i n  the past at an unduly high rate, but suggests that the problem can be 

iiiininiircd by means of cooperative prescreening of loop qualification. Cavalier accepts that 

coopcrativc prcscrccning caii limit [he problem, but that is not a valid reason for saddling 

Cabalier uith the costs of Veriaon-caused truck rolls in those situations (hopefully, fewer that 

previously) in which thc problem inonetheless occurs The fact that Verizon flatly 

niisrcprcscnted its own handling of this issue i n  its representation to the Bureau IS a further 

reasoii h r  granting rcconsidcratioii 011 this point. 
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2. VERlZON SHOULD BL REQUIRED TO PROVIDE CAVALIER WITH TRUE 4 - W I R E  LOOPS 
U P O ~  REQC~EST, JUST A s  VERIZON DOES FOK I n  OWN CUSTOMERS. 

Cavalier orders unbundled DSI loops from Veriron to provide T-1 services to its 

custoiners Thc 2-wire loops typically provided by Verizon for this purpose do not always do the 

job. so Cavalier has asked Vcrizon to provide the circuit over 4-wire loops. Verizon has denied 

such i’eqtiests. and instead offers to provide 2-wirc loops with a 4-wire interface. While 

suii icti i i ics t l i i b  arraiiyenient is suI‘ficient to “make do,” it is technically inferior to a true 4-wire 

loop l O i ~  pui’poses oI‘ T I  service For this reason, Cavalier requested contract language that 

would liave required VeriLon to provide 4-wire loops upon Cavalier’s r e q ~ e s t . ~  

The Bureau rejected this request See M O B 0  at 11 96-99. The Bureau apparently 

concludcd that siiicc Verizon does not in  all cases provide its own customers with a 4-wire loop, 

as coinpared to a ?-wire loops with a 4-wire inlerface, Verizon should not be required to do so 

foi- Cavalier Scr id at 11 98 

Accepting Tor purposes of this Petition that the correct standard to resolve this issue is 

comparabilily between VeriLon’s treatment of‘ Cavalier and its treatment of I t s  retail customers, 

rcconsidcratioii is appropriale because the Bureau misapplied that standard to the actual record 

LY idziicc 1 liili r i i d r i i c e  sl~oivc‘d t i i d  c\ cii Ihougli Ver imn inay not i n  every case present i t s  o w  

reiilil custoiners w i t h  4-wirc loops, i t  will. in ract, provide such a loop when a customer 

specifically rcqucsts one See Rebuttal Testimony of Amy Webb on Behalf of Cavalier 

Telephone, LLC at 1-2. As Ms Webb slated: “Cavalier , wants to be able to order 4-wire DS-1 

I hi?. 15 not to  say t h a t  C’ava1ir.r would incvitably request a 4-wlre loop when none was avai lab le 
w l h o u t  turthcr work by Verizon But if Cavalier believes that its proposed service to its customer truly 
rcquires ;I %wire loop. i t  would indeed request that VeriLon deploy one 
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compatible 1oc)ps. Verizoir will nul lronor wcIi orders froin Cavalier, even though it will lronor 

wclr order\ froin irh cusfoiirers.” Id  dt page I ,  lines 14-17 (emphasis added). 

111 other words. the cvidciice shows that i n  demanding the right to obtain 4-wire loops 

“lien 11 specilically ordcrs theni, Cavalier is !lor trying to receive treatment that is more 

fa\ornble than what is provided to Verimi’s retail customers; the MO&O is siniply mistaken oii 

th i s  point‘ Instead. the evidence shows that requiring Verizon to honor Cavalier’s orders for a 

true 4-hire loop is precisely whal is reqtiircd in ordcr to provide parity between what VeriLon 

provides to Cavalier and what VeriLon provides to its own retail customers Applying the very 

same standard articulated by the Bureau. therefore, Cavalier should win, not lose, on this issue 

Reconsidei.;itioii on this point, therefore, i s  appropriatc 

3. THE RIGHI T O  D E \ I A ~ D  REASONABLE ASSURANCES OF PAYMENT SHOULD BE 
I\l l iTl At.. 

Ver i l on  sought to include laiigtiagc i n  the contract Iayng out when i t  may demand 

asstirdiiccs of payment, advance deposits of amounts expected to become due, etc. Cavalier 

oppuscd any such requireineiit, on the grounds that it was unnecessary and that any such power 

oil  Veriion’s part was Subject to significant abuse See MO&O at 1111 159-66. The Bureau agreed 

wi th  Cavalier that in  many respects Verizoii’s specific proposed language was unreasonable and 

poteiitially oppressive. hut agrced wi th  Verizon that some provision dealing wlth thls issue, 

coiisisteiit with thc Commission’s l>epus/f PolicJ Sfufenreizf, was appropriate. Id at 1111 167-73 

Cavalier is not herc seekins reconsideration of the Bureau’s decision to impose a 

pro\ isioii regardins assurance of payment consislent with the Deposit Polzcy Slutemenl Given 

thrl l  the Burcau decided to iinpose such a provision, however, Cavalier strongly ObJectS to the 

Signiticantly, the MO&O’.y discusion of this issue makes no reference to the rebuttal testimony 
cited a b w e  .I hc Bureau appears to have overlooked this evidence in its determination in the MO&O 
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i i o m i  that i l s  bcnctits run entirely to Verizon and i t s  burdens run entirely to Cavalier. Instead, 

Llii. dcttial provision should be mutual, peimitting eicher party to demand reasonable assurances 

ofpiiyiiisni i l ‘ l t i c  otlicr parly has a “pro~eii  history ol‘ late payment,” as defined in the MOdiO’s 

dlsctlsslon U(‘II1IS IS.\LIC 

I t  is zasy to asstiiiie that Verimn’s apparent financial strength means that Verizon simply 

does not pose a sigiiilicant risk of late payment or non-payment. This is at least potentially false 

for two important reasons. First, even if Verizon has the wherewithal to pay its bills to Cavalier, 

I I  may be inclined to (indeed, it has been inclined to) put financial pressure on Cavalier by 

simply reftising to pay ccrtaiii bills and using that refusal as lcverage against Cavalier in other 

arciias Cavalier should be contracttially empowered to respond to such tactics by demanding 

deposits and ~~ i r  they arc not forthcoming ~ cutting off Verizon’s access to Cavalier i n  the 

sainc iiiaiiiicr and 10 the same extcnt thal  Verizon has such rights against Cavalier in the opposite 

si IlldllOll 

Second. LIS Vcrimn is fond of pointing out when discussing the risks i t  faces with cven 

large CLEC‘s ( i ts  standard cxample is WorldCoin), the fact that an entity I S  large, established, and 

has a sceiningly reputable accounting firm vouching for its financial statements is not, in today’s 

world, t ru ly  adequate assurance that Ihe firm really, truly IS  and will remain financially sound. 

Indccd, soiiir analysts bclicve that currcnt ILEC busincss models are rapidly bccoming 

unsustainable.' 

Furthermore. if it turns out that Vcrizon IS and rcmains completely financially sound and 

i f ~ r  V ~ I - I Z O I I  resists ill1 ieinptatton to abuse IIS monopoly positron by short-payng (or not payng) 

.Sw c’g,  ccimnients 0 1  Roxanne Googln in D Isenberg’s “Smart Letter” #64, available ai 
ti lip- -!!~!\ i \ ~ ~  i icri c o t i i ! ~ ~  c l i i  vch ‘0 I 1 2 I 6 liti?!! 
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11s hills lo Cavalier, then a mutual "assurance of payment" provision would simply never be 

i nwked against Veri~on In  other words, while the benefit to Cavalier of being able to protect 

i l se l f  against failLires to pay by Veri7,on are clear (and completely reasonable), the harm to 

Vcri~oii of making h i s  provisio~i intitLial is simply non-existent. 

In these circumstances, Cavalier submits that reconsideration of the Bureau's specific 

proposed language on this point in the MO&O (at 1 173) to make that language mutual, is 

appropriaLc 

4. LIABILI I \  FOR VIOL4' I IOYS OF TllE COMMUNICATIONS ACT SHOULD BE EXCLUDED 
FW\I T l l E  GENER t L  C ' o h l  R,M"I tl t L  LIMITATION OF LIABILITY.  

C-d\)dlicr and Vetiron agrcc that thc contract should contain a provision limiting liability 

Tor breaches olconlract in some, but not all, situations. They disagreed, however, on what types 

o f  situations should be exempt from the limitation o f  liability 

Veri~oii  ultiinately acceded to langtiagc providing that the limitation o f  liability did 1101 

apply, among other things, LO clai ims that a party violated the antitrust laws. However, this 

concession was hollow i f  Verizon con~inucs 10 prevail in its argument that Cavalier has no claim 

for violatioii of thc antitrust laws because Verizon's only "pro-competitive" obligations flow 

froiii the Coniinunications ACI '' Consistent with this position, Verizon has continued to maintain 

t h a i  thc limitation o f  liabilily should apply to liability for violations of state and federal 

c'uii i i i iLi i i ici l i ioi i~ l a i r s  The Bureau asreed u i l h  Verizon MO&O at 11111 80-84 

Cavalier seeks limited rccoiisidera~ion on this issue and requests that on reconsideration 

the Bureau reqiiire that claims for violations of the Communications Act, like claims for 
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\ , iu ld l io i ib c ) r  the antitrust l a \ \ s ~  be excluded froin the contract’s limitation of liability. Indeed, 

Caialicr subinits that this is the only result that is consistent with the requirements of thc Act 

Sections 206-08 o f  Lhc Act provide in  unequivocal terms that a carrier that violates the 

provisions of t l ic Act is liable in  damages to the party harmed. See 47 U.S.C. $5 206-08. In its 

rccciit ( ’ ( J w C ’ O I W ~ ~  cases, the Comniission confirmed that violations of a carrier’s duties under 

Sections 251 and 252 give rise to damages liability under Section 206. Essentially, the 

Cominission found that when a n  incumbent violates at least some types of provisions in  an 

inlerconiieclion agreement, it constitutes unreasonable behavior by a camer and therefore violates 

Scction 201 of the Act Cove Coniiiiiiiii~(itioii~ v SRC’, 18 FCC Rcd 7568 (2003). At 11 14 of lhat 

order (footnotes oinittcd), the Cominission stated: 

Thc l a i i y a g c  of the [Act] expressly grants the Comm~ssion ~urisdiction to resolve 
complaints alleging any \ ioIatioii ofthe Act Section 206 makes carriers liable for 
damages for “any act, inatter, or thing in this Act prohibited or declared to be 
t in lawful”  and for “oniit[tiilg] to do a n y  act, matter, or thing in this Act required to 
he done.” Similarly, section 208 allows a complaint to be filed by “[alny person 

complaining of anything done or omitted to be done by any common carrier 
subject to this Act, i n  contravcntioii of the provisions thereof . . .  .” Thus, the 
Commissioii’s complaint jurisdiction has generally been understood to be 
cocytcnsive with the reach of the substantive provisions at issue. 

The Cominissioii expressly held that since Scction 206 establishes liability for any violations of the 

“Act.” that section applied to violations of Sections 25 1 and 252. Id at 17 15-16 

In a decision issucd the same day, the Commission also found that violations of the terms 

of  a n  interconnection agrccnient relating to interconnection. andlor the provision of unbundled 

network clcmcnts, also violated thc Act In Cove Coi?iinunicatrons v Vevrzon-Mulylurzd, 18 FCC 

Rcd 7% (2003), [he C‘otrimission fouiid that Section 251(c)(2)(D) of the Act expressly requires 

tncuinbcnts to provide iiitercoiiiicctioii in accordance with the terms of interconnectlon 

aycciiieiits, in  cffect “Tederalizing” those contract obligations 

25 

See CoreComm v Verrzon at 11 
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With due respect, the Bureau’s reliance on the Vwginia Arb~i ru i ion Order on this point, 

wi’ l lORO at 1111 182-83, cannot survive the subsequent legal analysis provided by the 

Coniiiiisaioii in the two CoreComni cases. The local competition provisions of the 

Coniiiiunicatioiis Act arc an integrated pad of Titlc 11, so the normal damages remedies of Title 

I I  Iprovidetl in Sections 206-208 apply to conduct governed by Sections 251 and 252. That was 

Ilic uiily loycal i inplicatioii of Ihc Suprcnic Court’s decision in AT&T Covp v 1 u w  UII~ILIE 

H o ~ ~ n /  5 2 5  I! S 366 (1999). where the Court chose to base i t s  affirmance of the Commission’s 

atilliority Lo enact regulalions 10 iniplenieiil Sections 251 and 252 on 47 U.S.C. 5 201(b) The 

C o u r ~  relied on the simple logic that Section 20 I (b) stated that the Commission has the authonty to 

prornulsalc rules to implemcnt “the Act,” meaning the entire Communications Act. Since 

Coiigress chose to incorporate Sections 25 I and 252 into the Cominunications Act, it  followed that 

Congress intended Section 201(b) to apply 

The Comniission uiidcrstood and applied precisely this rationale in the CoveComni v SBC 

casc / d ,  18 FCC Rcd 7568 at 11 I6 How can i t  possibly be deemed to be consisrent with the 

reqiiireiiients of h e  Acl to deprive Cavalier of a damages remedy that the Act expressly granfs lo 

Ca\aliei., H I  cases where Venzon is indeed found to have violated the Act? The only sensible 

ainswzi- is thi i r  I I  cannot ’ Reconsidcratioii ofthis point is, therefore, required 

5. VERIZOh SHOllLD BE [,IABLE TO CAVALIER FOR THE COSTS OF VERIZON-CAUSED 

CAVALIER TRUCK Rol.1.s. 

The final issue on which Ca\’alier seeks reconsideration relates to Cavalier’s right to 

chargc Veriron for Cavalier truck rolls occasioned by Veriaon provisioning errors in  connectioii 

Note thaL excluding violations of thc Comiiiunications Act from the limitation of liability cIause 
ia’ l  no bearing whatsoever on whethcr any  particular Verizon conduct actually constitutes a violation of 
thc Acl. I‘hose ”on the merits” qucslions would need to be adludicated on a case by case basis All that 
wch 311 exclusion would do is  as prov~ded in the Act ~ give Cavalier a meaningful damages remedy 
in lhose situations whcre an appropriate forum indeed finds that substantive violation has occurred 
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\ ~ i 1 1 i  IWO-LI ire analog loops The MO&O acknowledges that such problems occur, and have 

occurred in the past at an unduly high rate. See MO&O at 1 195. The Bureau, however, 

coiicluded that the unreasonably high incidence of errors could be corrected, or at least 

sigiiit7c;iiitly niitigated, by participating iii Verizon’s “Cooperative Testing program” for xDSL 

loops. Lo bc kansplantcd from New York to Virginia I d  Such a prophylactic approach IS all 

well and good. as far as iI goes To be sure, Cavalicr hopes that its participation iii such testing 

might indecd lowcr thc incidence of Cavalier truck rolls caused by Venzon’s provisioning 

pi-ol)l cni s 

The fact remains. howcvcr. that VeriLon’s error rate in this regard will not be reduced to 

7cto As a result. when enors o f  t h i s  sort occur, Cavalier will be called upon to deploy its 

pel-sonnel to try to sort out the mess Verizon did not claim that participation in the testing 

piogram would eliminate Verizon-caused Cavalier truck rolls; i t  only claimed, as the Bureau 

found, that participating in the program might ‘“reduce [Cavalier’s] truck rolls.”’ See MO&O at 

11 105 (quoting Veri7on, emphasis added) Nothing i i i  Verizon’s claims, or in the Bureau’s 

an,tlysis of this issue, provides any basis for concluding that when rhoseproblems arise, Verizon 

.drould e~cupe responsibiliry for tire costs ir imposes on Cuvalier. Tn fact, no such basis exists 

Cavalicr, more than anyone, sincerely hopes that participating in the testing program will 

in ip i -o\e Verizon’s perforniancc regarding the provisioning of xDSL loops. But when Verizon 

commits eimrs. Veriroii. not Cavalier, should bear the financial consequences of those errors. 

This alone i s  a suffcienl reason to reconsider the MO&O on this point. 

Moreover, Vcr~ron’s credibilily on this entire issue is, to put  i t  mlldly, subject to Severe 

and Jtistlf ied qucstion An issue arose at the hearing as to whether Verizon would back-bill 

retroactive truck-roll charges on Cuvalier iii situations where Cavalier errors caused Verizon to 



dispatch personnel, Vcrizon piously asserted in its reply brief before the Bureau that no such 

bach-billing ivould occur Yet scarcely a month following the filing of that brief, Cavalier 

r e ~ e i v e c l  a I iack-bil l  foi approximately S170,OOO for these kinds of charges See Letter from S 

Pct-hitis to M [ h i t c h  dated December 1 I .  2003 (filed in  WC Docket No. 02-359) Given t l ic 

Dcceiiiber 1 2 .  2003  date oil the M O R 0  Ihc Burcau W ~ S  apparently not in a position to assess the 

inipacl of Verizon’s misrepresentation on its analysis of the entire truck roll issue. Now, 

however, thcrc is i o  reason LO ignore th is information, which provides an additional reason for 

grai i l i i i~ rcconstdcration on this point ~ parity 

’ At 69-70 i ~ s  November 3, 2003 Reply Brief, Venzon stated that: “Cavalier again asserts that 
L’ci imii Iplaii, to chargc Cavalier retroacliwly for three ycars of past truck rolls Staff asked at the 
h w - i n g  whclhei Verizon plans to bill these charges retroacttvely in Virginia The answer is no Two of 
tlic ihiee chargcs discusscd in  [he letter (“TC Not Ready” and “Expedite”) are not charges that have bcen 
npprowd  ti1 Virginia and  Vcrizon does not bill for thein. Verizon has been accurately billing the third 
charge (“L)isp3tcli”) in Virginia. 50 there I \  no need to hill i t  retroactlvely ’’ 



I. CONCI.I,SION. 

For h e  reasons stated abobe, Cavalier respcctfully rcquests that the Bureau reconsider the 

M O c f O  i i i  the four spccific respects identified i n  this Petition. 

Respectfully submitted, 

CAVALIER TELEPHONE. LLC 

Christopher W. Savage 
COLE, RAVWID & BRAVERMAN, L.L.P. 
1919 Pennsylvania Ave , N.W., Suite 200 
Washington, D.C. 20006 
Tel. (202) 659-9750 
Fax (202) 452-0067 

Stephen T. Perkins 
Richard U Stubbs 
Cavalier Telephone, LLC 
2 I34 West Laburnum Avenue 
Richmond, Virginia 23227-4342 
Tel. (804) 422-45 17 
Fax(804)422-4599 

Its Attorneys 

January 12, 2003 
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